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CONSUMER DISPUTES REDRESSAL COMMISSION - X
GOVERNMENT OF N.C.T. OF DELHI
Udyog Sadan, C - 22 & 23, Institutional Area
(Behind Qutub Hotel)
New Delhi - 110016

Case No0.23/2019
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NEW DELHLI. Semsanns ...RESPONDENT NO.2/0P

C-»(J'L' ]H H
3. THE GENERAL MANAGER,

EAST CENTRAL RAILWAY,
HAJIPUR (BIHAR). .....RESPONDENT NO.3/0OP

Date of Institution-05/02/2019.
Date of Order-16/03/2022.

ORDER

RASHMI BANSAL- Member

L. The complaint is filed by the complainant under section 12 of Consumer

Protection Act, 1986 against the OPs, the railway authorities alleging OPs are
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Case No.23/2019

deficient and negligent in their service and failed to provide him berth which he got
reserved n month prior to the journey, OPI is the UOI, through sccretary, OP2 is

Northern Railway and OP3 is East Central Railways, Bihar.

2 The facts, as alleged in the complaint are, that on 03.01.2008, the complainant booked
a confirmed ticket for 19.02.2008 to travel from Darbhanga to Delhi by Swatantra
Senani Express from Hazaral Nizammudin Railway Station with scheduled departure
time 15:30 hrs and he was allotted coach NO.S-4, Berth 69. Itis alleged that when he

boarded the train and reached to_his_ Lh it was found that his berth was sold to
someone else by OP.o ?!);!ﬁ?%‘hz) ]t}tjdllcgggifﬁ: g)l]%h n,cst intention of railway
staff. The com \}staled that he was also sick at that tlmé‘ %fét d to get his seat
and alseﬂg}fromed with TTE. After confrontation, he was gwcn/;ngj.her seat at

sleep coach B-1 Seat No.33, Wthh accordmg to OP3 was upgraded ; the

-J’e.
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Q’f , i ‘ and agam at 9.35 p.m. berth was no¢

iquiry from TTE, he was threatened z
clafg we}re also called by TTE. When the ‘/
‘ i ~‘,}ae was further humiliated by the
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and humiliated by him and 3 poh#e ofﬁ
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complainant said that he w%f_

v

e notiglven his reserved seat. As a
ALl

that the complainant was alread%(gpgfeéqgl §Qm fever that day and due to this
hardship he fell ill on reaching Delhi. Upon reaching New Delhi railway station on
next morning, i.e. 20.2.2008, the complainant immediately lodged a complaint to
Railway Authorities followed by various complaints to other higher railway
authorities. The complainant has also filed a RTI to OP authorities seeking some
important information including the copy of the reservation chart. This information he
got after long gap of time on 11.06.2010, that reservation chart is destroyed as per
railway procedure. Complainant alleges that that no action has been taken by the OP
authorities for the Redressal of his grievances and that the act of the OP in not
providing reserved berth to him amounts to deficiency in services on their part, hence

this complaint.
Complainant has filed following documents in support of his case:
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Case No.23/2010

1. Reservation ticket, Fx.CW1/1.

2. Complaint dated 20.02. 2008, x.C'W1/2.

3. RTTapplication Ex.CW1/3 (colly)

4. Reply dated 23/06/2009, Ex.CW1/4,

S. Application dated 24/07/2009, I'x.CW1/5.

6. Various applications to higher authoritics and their replies received from
authorities Ex. CW1/6 to CW1/33,

3. Complaint has been contested by OP-2 & OP3. OP1 not represented by anyone. OP2,
Northern Railway, has Slid"‘wr\“ Mf;ﬁncrﬁeﬁd idence by way of affidavit
denying any de & n services on its part while taJ/r/r'e)(mmary objection as to
the 1eml rfgh isdiction and of mis joinder of parties by stauﬂgyfat the alleged
inci eﬁV\enams to Darbhanga Bihar which lies in the jurisdiction of Ea}& Central
Rm/\\\ays Bihar (who is OP3) and accoramgly OP2 _is not the appropriate pafty, and

~ h'ayed for dismissal of l(tie com‘plalnt’ aSy agafn?t{g}’ veylj%gmg falsehood and greﬁ
\/ the part of complamant It w(a\sKalsq?stated;t}latuthétg{le Egmplmnant did not board ‘fg‘
:\/ i 3 qgf}ursj}ate at Chappra around 21:35 hré_
[~ and that there is no deﬁcxency on'the part/ ﬁfrai;lvif y. -~/
2 e Z

:4 OP3 has filed its written statzr“n;r}t/rb%lt‘.ifalle? to ﬁle its evidence and this opportunity
was closed vide order dated<03L/1 '2/202.; 1‘ by this Co i ission. In its written statement,
OP3 has stated that nothni;lg ;has been done agamst Elle rules and TTE has acted in
accordance with the Rule 603(d)"of*the Ind1a1LRallway Commercial Manual Volume
1. This was further submitted that (compia]"nam]had not boarded the train from the
designated station Darbhagna at 15:30 hrs and boarded it after 5 hrs of departure from
another station Chappra and the TTE rightly presumed that the passenger had not
turned up and following the Railway Manual gave the berth to other passenger in
waiting. This is however, mentioned that the berth of the complainant was upgraded
10 berth No. 33 Coach Bl (AC Coach) as his sleeper coach was under the Railway
Up-gradation Scheme. This is also stated that in case the complainant had approached
TTE for his sleeper berth, he would have been informed that his berth was upgraded,
but the complainant never chose to do so. This is admitted by OP3 that the reservation
chart was destroyed as per railway provisions which permits its preservation only for

one year, however, the Data Ware House Report indicated that complainant berth was
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Casec N0.23/2019

upgraded. OP3 denied that any cause of action ever arose or existed in favour of
complainant and that there is any deficiency of service on their part as well as that
matter pertains to East Central railway falls under the jurisdiction of CPG/ DBG State
of Bihar. OP3 prayed for dismissal of the complaint stating complaint is full of
falsehood and greed and it is lacking of cause of action, truth and merits. In support of
its contention, OP3 has filed copy of the Rule 603 (D) of the National Railway

Commercial Manual Volume 1, reproduced herein below:

603(d): Any further accommodation becoming available on the platform, due to

passengers holding re@%@@lt)rxﬂaﬁlm’g@'@? s@?uld be allotted to the

. A e e . A .
remaining passe _?kvon the waiting list, if any, in the or er iority, 10 minutes
gp g ] Ly

before (fh@ rture of the train. If, however, the waiting list is%?i{ddy exhausted,

R »
acco ﬁug%ation may be allotted on the basis of "first come, first served' ag;@t those

/ TR . @ '
vf'r;)urn up on the platform.without: haying regisiered themselves in the walting list
: A TR o

' H
ad also filed an earlier complaiﬁé}

C No. 693/2012 against the OP@_

A

r
[y

0
o]
O

in the light of judgment of Fon.
o . ‘%g}%’?g{ bd : :
Jurassic'Park Inn.” in Revision Petition No."575/18, and directed that the complaint

be returned to the complainant along with the documents with liberty to file before the
concerned District Forum in accordance with law. Thereafter, the complainant had
filed the present complaint before this Commission along with an application for
adding Chief Commercial Manager, Railway Reservation, PRS as OP4 and amended

memo of parties. The above said application has not been taken up nor allowed by

this commission.

6. OP2 and OP3 have also filed their written arguments. All the parties are heard and

documents perused. following issues are before this court:

1. Whether this commission has territorial jurisdiction to entertain the present

complaint?
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bl Vhether \ o i |

2. Whether the complainant is consumer under Consumer protection Act, 19867

‘ Me A Ao 1Q MYt e )

3. Whether there is any deficieney of service on the part of OP? If any, then what

is the relietf.

7. The preliminary issue for consideration before the complaint could be taken on merits
is whether this Commission has the territorial jurisdiction to entertain present
complaint. The territorial jurisdiction of this Commission is invoked solely on the
ground that part of the cause of action has arisen on 03.01.2008 within the jurisdiction

yUh]mL,has 170}2;,&, ticket booked from Nizamuddin
Railway Station f Ll LO C.b to travel from bﬁjf@j Delhl by Swatantra

Senani E\\pgas?ﬁ' th Hazarat Nizammudin Railway station. ‘ ,q /
N N ( *

(c) of the Consumer Protecllon Acl~ L QZS’cf”prowdes that a complaint may be‘{rgu!ed

of this Commission when lh

m.a’ District forum, within ’é’fjﬁ’cﬁ’f&lff"’:’ of q]]iflsé furlsﬂgiwz @
~N 5 Ny ,« y TR y) 7

3 \ ‘rf)
O

UO Section 20 of the Code of Cw‘ﬂ Procedm;g t“; co;nmon law provisions provides thez

rights to the plaintiff to mst1tutesu1 proceedmﬁg to put forth his grievance against the / ‘

M,.,,r.:«,, ) h)»:e/\::‘ltl_“
defendant at a place wherq the defenda \afefﬁctﬁaﬂy and voluntarily residing or
}msdiction, the cause of action

o 24’ ey 3 5*
carry on the business for gam or- wﬁhm whose lo;gl&u,

v O e
’\« () the cause of action, whollqu in

“
”
5
v

DIS’

has arisen either wholly, or in p

vu_>_

‘»UU I H I1
In the present case admittedly a part of the cause of actio
complainant has booked his ticket from Darbhanga t

Railway statibn, which falls within the territorial limits

n has arisen on 03.01.2008 when the
o Delhi from Hazrat Nizamuddin
of this Commission. Therefore, we

are of the view that this commission has got the jurisdiction to decide the complaint on merit.

8. Another point for consideration is whether the complainant is a consumer within the

meaning of CPA, 1986. There is no dispute as to the fact that complainant has

purchased a ticked reservation ticket bearing number 1342 4398 with PNR number

611-1141677, Train number 2561 dated 19.02.2008 showing
Sec. 2(1)(d) of CPA 1986 defines who is consumer, which reads as foll

S4/ berth number 69.

ows:-
S5|Page

Rothes Bort



Case N0.23/2019

“consumer” means any person who,-

(1)

(i) “[hires or avails of] any services for a consideration which has heen pald or
promised or partly paid and partly promised, or under any system of deferred
payment and includes any beneficiary of such services other than the person
who ! [hires or availy of] the services for consideration paid or promised, or
partly paid and partly promised, or under any system of deferred payment,

when such services are availed of with the approval of the first mentioned
person [but a’oea Q‘Jim@e [aEe?oﬂEg balls of such services for any
commer C‘Q(@L SS

W )

ﬂ1erefox§,\b> purchasing the ticket, complainant has hired the services of 6P and thus
becomg “consumer within the meanmg of Sec, 2(d) of the CPA, 1986. O

) (y)
' "cy in service on the part of the;‘\

s';;(
fan
5 7

DI

otherwise in relation to any service:

SOUTH 11

10. The documents available on record shows that berth number 69, coach S4 was
reserved on 03.01.2008 by the complainant for consideration one month prior for the
journey scheduled for 19.02.2008. His berth was upgraded under the Railway
upgradation Scheme as submitted by OP2 and OP3. This upgradation must have been
done before the stipulated time of the commencement of the journey of complainant
from Darbhanga. OP2 and OP3 did not submit any document to show that such
information of upgradation was provided to the complainant in advance through any

means available with railway. In such situation, any prudent passenger is supposed to

go to the berth that would be given to him at the time of reservation and same was
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11 The complainant in his complaint d

12. Fxhlbr{‘(\x6 is the order dated 09. 02.20

-~

n.\

D

o/

)

\eomeone clse by charging huh exir)g,fare as. the

-~
> coach by 9 pm as planned /&agr

Cage No 23/2019

done by the complainant. The submiggion o (hic effect, as made by the complainant.

has not been denied or contested by OP2 o OP Y in their written datement

ated 20.02 2008, exhibit CW1/2, has mentioned

that he has occupied his berth no. 69 at §4 at the scheduled time and head T T F

written on his ticket BI. berth no. 33 and directed
OP2 or OP3, neither in their

came at Samastipur and him to go

there by 9:35pm. This fact also has not been denied by
in their written statement. Therefore. this

reply to the complaint dated 20.02.2008 nor
d the train at Darbhanga. The

cannot be denied that complainant has not boarde

complaint dated 20.02 i W s hclnl Ethvl&ll&c’ ?'[‘ylundal Rail Prabhandhak

(Ex CW1/6). loit&7 dared 29/08/2008. SS
OND \ 4

11 of the Information (r:m'(n joner. of
C@ Information Commnssxon Wﬁéﬂu (File no. CIC/AD’A/ZOIO‘QSZI)

- { /
wherein it was admitted ,bV ®P3“tb,al co ZnﬁJ\L ﬁh at AC coach was 21 'd/
mplznnam had not reached to Ké

récd Thc’cefevaj;g?/gllon of para 4 of the above ,a.fJ/

\4 v; ..‘f;’_/‘r o0 I
order is reproduced herein belows 7 /\%ﬁ;ﬁf/ Ly -~

(yflo give his explanation in response Z
d not reached the AC /

“ the respondent explained that\Ihe )TI] Y a.? aske
10 the complaint and the TT /wdlslaled that! &\i apeellan! ha

/&\H
Coach at 9 p.m. as planm(') // agreed t(fbllr(hdci:cdqmr much later. In fact after the
|

train reached Chhapra wh &}Z ‘1s'~many slau ns furllu away
’g%rexe"?'mmself’)ﬁence that TT assuming that the

appellant was not going 1o Iurn (upL'hrJa1 MJ allotted the berth 1o some other

passenger dfter charging him the extra fare of the AC berth.”
contradictory statements have been given by

from the station where

the appellant was supposed

From the above it is observed that two
OP3 in Ex C-26. At one place it is submitted by OP3 that it is "planned agreed 10

reach at 9:00 pm at AC coach’ which implies that there is consensus of mind between

complainant and T.T.E. of Bl and T.T.E. got knowledge that complainant had
boarded the train and will report by 9 pm as per his own admission otherwise there
would have been no occasion for TTE of BI coach to wait for complainant. At other
place 1.1 L. stated that complainant has not turned up at the station where he was
supposed to present himself and berth was given to someone else by charging fare

from him. Under such circumstances the Rule 603 (d) of the Railway Manual, as

7|Page
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relied by OP2 and OP3, has lost its relevance. Admittedly, the berth of complainant

has been given to someone at Bl coach, even before the complainant reached to

T.T.E. of coach B1 and complainant has not been given any berth despite upgradation

and was deprived from a comfortable journey.

. OP3 has turther failed to show that complainant has been informed about upgradation

of his berth before start of his journey. In the absence of any source of information
from OP3 about the upgradation of the berth, it cannot be imagined that complainant
would go to coach Bl to occupy his upgraded berth. OP3 itself admit that

complainant was not thl?gﬁqf,rh;uE]FbChtﬁbcgu@ on of the berth, which is
s?j » OP3 that had the

clear from the
complainan %loached the T.T.E. for his sleeper berth, he w ul‘a have been

>
mfonmé(ahat his berth was upgraded That means complainant was no aware

g

(hé{v«hls berth has been upgraded hndwh&ﬁésy t_gw@ccupy his berth at Bl ’@has

tatement of OP3 wherein it is

d { _fnam seated there till T
A'I’hereaﬁer complainant wéxﬁ>

else on extra charge, despite h’ayg'ng‘
boarded and intended to perfor;&l
OP3 to the effect whether

Jgf mey "; Tﬁére is also no submission made by
elsewhere by providing ottjér berth which!' s
3 e g SN OO,

comfortable journey after rese:

Complainant despite having rese?v{at%n%rl ]hlé ;name could not get any berth and
travelled without berth or any seat. Even otherwise, a passenger has right to occupy
his reserved berth without any further formalities and here, when the berth has been
upgraded by the OP3, complainant should have been given the same. There is
negligence on the part of OP3 in not informing complainant about his upgradation of
berth because of which he did not get any of the berths despite reservation a month
prior to his travelling date. The Railway Upgradation scheme proved to disadvantage

of the complainant instead providing him more conformable journey.

. The only point of dispute now is whether the complainant has boarded the train at

Darbhanga or at Chhapra. Both the parties have no proof to establish the same except

Exhibit C26, from where it is reflected that complainant has boarded from
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Case N0.23/2019

Darbhanga. The reservation chart was the important picee of evidence, which ought to
have been retained by OP3, especially when it was in their knowledge and
information that the complainant had filed his grievances / complaints to senior
officials of all OPs including OP3 on the very next day of incident i.c. 20.02.2008.
However, for the reasons best known to OP3, the same was admittedly destroyed by
them. There is no evidence to show that complainant did not board train at
Darbhanga. In the absence of any evidence, we do not find any reason to disbelieve
complainant that he has boarded at Darbhanga. Therefore, this commission accepts
complainant’s plea that he has boli:j i 1{% traig_at Darbhanga at the scheduled time,

especially in view 9{?1 &Sﬂ’y 2or {x «l&}eg éloned reasons.
16. People &@é\resewanon in advance in the expectation of co/?Q{(able and easy

Joume%‘But complainant, despite takln§ reservatlon a month prior to t( e'cheduled

da&eof journey, had terrible Joumey aﬁd ;;ced hardshlp, suffered hum1hat10n@uma

/‘\and anguish. Complainan{ﬁba‘)igfgte k -th respc%)gﬁle;anner right from the f
1 ‘apprj‘oachujl?ﬁ?he authorities for doing justlce(ﬁr

\ )
2 lawful manner. At the same t1me no‘prudent person would believe that a passenger,”2 7~

(_/getting reservation in the ye

! %08
WA TRHAPA R W 74P
more so, a senior citizen would take so much trouble including fighting pricey legal
TR R
battle, for the sake of making a quick buck as alleged by OP2 and op3. That apart,
LaFY M TR /

the admission on the part of OP3 that the ticket of the complainant was upgraded but
22 SRR T e SRR PANES N

he did not contact TTE and that his berth at both the coaches have been given to some

Tk [

DIS

P NE & e RO VI Fg
one else, also corroborates the clalm of the complamant that he has completed his
WS TS

journey without getting a seat or berth desplte having valid reserved ticket.
SIUIVE Vel

Considering the facts, it is clear that OP authority, rendering service, had not taken

any action for providing berth to complainant for which he was a rightful occupier. It

was certainly a gross deficiency in service to OP3.

17. Hon'ble Supreme Court of India in a recent Judgment reported as Indigo Airlines v.
Kalpana Rani Debbarma & Ors. (2020) 9 SCC 424, held “the initial onus to
substantiate the factum of deficiency in service committed by the opposite party was
primarily on the complaint. ....... In law, the burden of proof would shift on the
appellants only afier the respondents/complainants had discharged their initial

burden in establishing the factum of deficiency in service.”

9|Page
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Complaint has discharged his onus to substantiatc factum of negligence and

deficiency in services the part of OP3, by showing that he is consumer and was

having a valid legal documents i.c. his reservation ticket and was denied the reserved

berth.

However, OP is failed to discharge his burden of proof that that there is no negligence

on their part. The OP has not produced best evidence, which they were expected to

produce to show that efforts were made to provide the berth to complainant, even the

initially reserved berth could be given to him. T here is defi

failed to prove that mayvkg@l@&_&écﬁge [O) @th to complainant.

‘_,‘.

18. The Hon' ble‘@haX'eme Court in many cases has observed that éo'@yner protection

~

\
S

DI

71&

&\Balbrr Singh, Appeal (civil) 71 —;:ﬂf‘
“~~ element of suffering, whjle »a%/aj"
LA A

20.

. Under the c:rcumstancesJ

Act p ‘v"{des remedy for compensating the consumer for mental agony./h /' atassment

suffering, physwal dlﬁoomf'orff etc. While expanding the/4 word
75 in ‘Ghaziabad Development Aurhorrlj V.

emﬂﬁo'nal

&ampensatlon the Hon ble‘S

&1/

upremﬁeﬁ %0

e oss{"r “or injury or otherwise suffered by

Fd

NN
a§ “discussed’ aboy@ thg?hewdence on record, and the
parties c“(:lear‘fy, §hows t]@,t fault was not at the end of
4 AJJWT: ;‘U

eficiency -'mws%rvwe on the part of OP3 and

1(gn tr Hhtl, !same that effected his journey of the

documents filed by all thq};

complainant and there is ¢

complainant is entitled for compcnsgit

late hours.

In view of the above, this commission is of considered view that OP3 is guilty of

deficiency in service and gross negligence on its part in not providing berth to

complainant. Accordingly OP3 is directed to pay complainant a sum of Rs. 50,000/-

for negligence and deficiency in service on its part, Rs. 25,000/~ for causing physical

discomfort, mental agony, trauma, harassment and humiliation and 25,000/- for

litigation cost along with an interest @6% p.a. from the date of institution of the case
before this commission. OP3 is directed to comply with above said directions within
three months from date of order, failing which the above-mentioned amounts shall
carry an interest @9% p.a. for any further delay till its realization. The copy of the

10| Page
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s

arder may be given to the patties free of cost within a period of 15 days from the date

of pronouncement and file thereafier may be consigned to record room.

21 The consumer complaint could not be decided within the statutory period due to

heavy pendency of Court cases. The order be uploaded on the website

www confonet.nic.in
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